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N THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

CITY OF CHICAGO, )
) |
Plaintiff, ) "No, 91 CH 4534
} Judge Sidney A. Jones [1I
V. )
)
NL INDUSTRIES, INC. and )
ARTRA GROUP, INC. )
)
Deleudauts. )
C 1 0
WEEN TH D NL INDUS S, INC,

WHEREAS, Plaintiff City of Chicago (“the City™) is a municipal corporation incorporated
undcr the laws of the Ntate ot lllinois; and

WHEREAS, Defendant NL Industries, Inc. (“'N1.") is a New Jersey corporation which
allegedly owned and operated a lead and paint manufactuﬁng facility at or about 12000 to (2054 S.
Peoria and 901-935 W. 120 Strect in the West Pullmari neighburhoud of Chicugo, Illinois (“the
Site”) until 1976; and

WHEREAS. in or about December of 1976, NL sold the Site to ARTRA Group, Inc.
("ARIRA™). which in or about 1979 transterred title to the Site to Goodwill Industries, which title
was subsequently transferred (0 other persons: and

WIHIEREAS, on May 16, 1991, the City filed a complaiut against NL und ARTRA in 4 cuse
captioned Ciry of Chicago v. NL Industries and the Artra Group, 91 CI1 4534 (Circuit Court of Cook

_County) (the “Lawsuit™), alleging as to NL, that its past operation of the Site had caused the Site to .

become contaminated and thereby created a public nuisance; and

WHEREAS. the City acquired awl vurrently holds the ttle to the Site, which the City
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acquired throug: the (ax reactivation process: and

WIEREAS, NL has denicd the allegations in the Lawsuit; and

WHEREAS, NL und the City wisﬁ to avoid the costs and uncertainties involved in further
litipation and to resolve, as provided herein, the City’s claims ayainst NL related to its past
ownership and operation of the Site; and

WHF.RFAN, the existence of this Congent Decree and the provisions contained hetein shall
not be deemed an admission of or conshitute evidence by or against either party or an admission of
liability by NL with regard (0 any of the allegations set fonh in the City’s | awsuit;

NOW thercfore, it is hereby agreed, adjudged, and ordered as follows:

I DEFINITIONS
1 Whenever terms listed below are uscd in this Consent Decree, the fullowing
definitions shall apply:

“City" shall mean the C.ity of Chicago.

*“NL" shall mean NL Industrics, Inc.

“Remedial Destgn/Remedial Action Work Plan™ or “RD/RA Work Plan” shall mean the
remedial design/remedial action work plan for the Dutch Boy Site, preparcd on ur about March 9.
1999 by Environmental Strategies (orporation (ESC) on behalf of NL in accordance with the UAO
and approved by the U.S. EPA, together with the Remedial Action Technical Specifications, the
Project [Icalth and Safety Plan, the Asbestos Abawmem Work Plan, and the Remedial Action
Desigxl Drawing§ prepared by ESC in conncction with and as part of the RD/RA Work Plan, The
RD/RA Work Plan is incorporated by reference and made r part of this Consent Decree as though

fully set forth herein.
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“Site” shall mean the property lncated at or about | 2000 to 12054 S. Peoria and 901-935 W.
120" Street in the West Pullman neighborhood of Chinaga, lllinois. See Site map from RD/RA
Work Plan attached as Exhibit A and map of Site parkway attached as xhit R.

“Site Access Agrecment” shall mean the Riglit of Eniry Agreement entered into on or ahout
May 6, 1999, by and between the City of Chicago and NL Industrics, lnc. giauting NL access to the
Site for the purpose of pertorming the work detailed in thé RD/RA Work Plan or any other work plan
and all subsequent renewals of said agresment. The Site Access Agreement is incorporated by
reference and 1uade a part of this Consent Decree as though fully set torth herein.

“Unilatcral Administrative Order” or “UAQ" shall mean the administrative order pursuant
to section 106(a) of the Comprchensive Environmental Respoise, Compensation, and Liability Act
of 1980, as amended, 42 U.S.C. Section 9606 (a) and Section 7003 of the Resource Conservativn
and Recovery Act, as Aménded, 42 11S.C. § 6973, issued by the United States Environmental
Prolextion Agency (U.S. EPA)on or about March 26, 1996 against NL in the matter captioned, Dutch
Boy Site, Chicagu, Mlinovis, Respondent: NL Industries. Inc., Docket No. V-W-96-(-347.

.  REMEDIATION

2. (a)  NUshall comply with the terms and conditions of the RD/RA Work Plan fur
all work specified therein.

(b)  Within thirty (30) days of the entry nf this Consent Decree, NL shall prepars
and submit for the City’s review and approval (which shall not unreasonably he withheld) a
supplemental work plan for all work specified in paragraph 3 below.

3 NI.shall also excavate, treat, and dispdse of off site, hazardous waste and sotls with

lea concentrations above 1,400 mg/kg under those paved areas on the Site identified as $519, SS25,
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$526, 8827, and SS28. as 1dentified on the map attached as Exhibit C. from the Risk Manapement
Plan, Dutch Boy Sife prepared hy the Fnviron Intemnational Corporation (December, 1998), to ut
least the sane extent and in accordance with the clean np standards set forth in Section 3.4 of the
RD/RA Work DMan, subject to the following conditions and limitations:

a) NL shall not be required to pes furm work (o the extent that NL’s expenditures
for the excavation. treatment, and disposal of soils under paved areas SS19,
S875, S826, 8827, and SS28 on the Site identificd in paragraph 3 woukl
exceed 2 maximum amount of Four Hundred Thousand Dollars
(5400,000.00). The City shall pay for all costs associated with removal and
disposal of the pavement, as vet forth in paragraph 3(f).

b) The City shall pay for supp!eméntal investigation of lead contamination
under paved areas not identified in paragraph 3 abovc where sampling data
currently indicates lead cmtamiﬁation increasing with depth, and the City
shall have the option of requiring that NI1. excavate, treat, and dispose of soils
in these additional arcas so long 38 NL's maximum expenditure cap of Four
Hundred Thousand Dollars ($400,000.00) is uut exceeded.

c) It NL's expenditures for the excavation, treatment, and disposal of soils
under paved areas identified in sqb-pmgraphs 3(a) and 3(b) above do not
exceed Three Hundred Twenty-Five 1 honsand Dollars (§325,000.00), NL
shall pay to the City the diﬂcr:ltcu between NL's actual expenditures and
Three Hundred Twenty-Five Thodsand Dollars ($325,000.00).

d) For purpases ot determining the amount of the expenditures incurred by NL
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under this paragraph, NI ’s cost shall be its actual expenditure at the Sitc;
provided. however. that actnal expenditures shall not include any
urrcasonable expenditure or any cxpenditure not required hy paragraph 3. 1f
a disputc ariscs between the City and NL regarding the reasonableness of an
expenditure, the disputc shall bc resolved as provided by Section X,
paragraph 11, of this Consent Decree.

e) In order to quality ag an expenditlure towards NL’s maximum expenditurc
cap, NL shall have submitted all costs and estimates tor the work to be
performed pursuant to pacagraph 3 of this Consent Decree to the City for the
City's review and approval (which shall nut unreasonably be withheld) before
proceeding with such work.

f) I'he City shall mvigw and epprove all invoices presented by NL, unless there
is a dispute subject to Section X, paragraph 11. The City shall reimburse NL
fur the cost of removing and disposing of pavement in the areas identified in
sub-paragraphs J(a) and 3(b) within sixly (60) days of receipt of invoices for
such work from NL; provided, thcvm, that prior to NL’s procceding wilh
any pavement removal work required under paragraph 3, NL shall obtain an
estimate for the pavement remaval and obtain the City’s approval of that
estimnate ( which shall not unreasonably be withheld). 1he City shall nat he
responsible for rcimburscment of atjy pavement icmwval work performed by
NL without the City’s pnor approval. The time period for NL's performance

of any work that rcquires the (City’s approval shall be extended by the amount
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. of ime taken by the City to givcl its approvat  }f, duning the course of the
work required under paragraph 3. NL discovers additional work that needs
to be performed immediately invrderto fulfill its obligations under paragraph
3, NL will not be required to obtaiﬁ the City’s prior approval 10 undertake the
work if NL cannot rcasonably seek approval without incurring additional
cost.

1. UNDERGROUND STORAGE TANKS

4. NL shall remove the uudcrgruund slorage tanks (“USTs™) on the Site identified in the
RD/RA Work Plan and remediate any soil contamination f:latcd to the UST? in accordance with the
terms and conditions set forth in Section 3.2 of the RDYRA Work Plan; provided that if, duriug
excavation of the US1% identified in the RD/RA Work Plan, NL encounters additional, as yet
unknown USTs, NL shall remove those USTs and rcmediéte any soil contamination related to thoge
USTs in the same manner as provided in this paragraph.
IV.  BASEMENT SLUDGE & SERDIMENT

5. NL shall remove any basement sludge and scdimcnt at the Sitc and dispuse of uny
such sludge and sediment in a manner consistent with all applicable federal, statc, and City of
Chicago Municipal regulations. subject to the foliowing conditions:

a) NL's expenditures for basement slpdge and sediment removal and disposal
at the Sitc shall not exceed Fifty Thousand Dollars ($50,000.00). NL’s
expenditures for basement sludge and sediment removal and disposal shall
not accre towards NL's maximum expenditure cap (or excavation,

iresument, and disposal of lead-contaminated smis set forth in paragraph 3.
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b) NL shall not he required to remove basement sludge and sediment that is
under water: provided, hnwever, that 1f the City removes the water, thereby
muking Lhe sludge and sediment accessible. NL. shall remove and dispose of
the sludge and sediment, so long as the maximum expenditure cap for sludge
and sediment removel and disposal set forth in paragraph 5(a) is not
exceeded.

(] NL shali nnt he required to remove any concrete or other barriers in order to
remove basement sludge and scdifnem.

d) NL shall submit to the City ducurﬁemation of its expenditures for hagsement
sludge and scdiment removal and disposal.

V.  DEBRIS PILES

6. NL shail remave and dispose of any debris piles on the Site identified in thc RD/RA
Wurk Plan in accordance with the terms and conditions set forth in Section 3.3 of the RD/RA Work
Plan. NL shall not be required to remove railroad ties and tires present an the Site or unearthed
during remediation work at the Site, but shall stockpile such materials for removal by the City. NL
shall use reasonable efforts to ensure that no lcw-conmmed soil in cxcess ol 1,400 my/kg
remains adhered to the railroad ties and tires.
VL.  SITE ACCESS, INSURANCE, AND INDEMNITY

7. NL’s access W the Site shall be governed by the Site Access Agreement. At all times
during the term of this Consent Deercc, NL shall comply willi the insurance and indemnity

pravisions set forth in the Site Access Agreement.
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ViI. PROJECTSCHEDU 5SS REPO) AND STIPULAT N )

8. NL shall complete the work required under this Cinnsent Decree in accordance with
the schedule set forth in thc RD/RA Work Plan, includi'n,sz any extensions 10 that schaditle as may
he approved by U.S. EPA. NL shall have an ndditio:pl sixty (60) days from completion of the
RD/RA work to complete any work not covered by the RD/RA Work Plan.

a) UIpon request, NL shall also pr&vidc the City with copies of all repurty
required under Section 7.0 of the RN/RA Work Plan and any other reports or
work summaries gencrated as a result of the tasks described i this Consent
Decree.

b) in the event that NL fails to complstc the work sct foith i paragraph 3 of this
Consent Necree in accordance with the schedule set forth above, or fails to
submit any material report required nnder this Consent Decree, or fails to
comply materially with the Site Access Agreement during the term of this
Conscnt Decrec, then, upon g wntten notice of default to NL (which NI. shall
have thirty (30) days to curc without incurring & penalty), NL shall pay the
City the sum of $500 per day as a stipulated penalty for failurcs from the datc
that the failures first occurred unti? the date when the failures were curcd.
Paymemnt of stipulated penalties under this paragraph shall not in any way
limit the City's right to obtain any viher relief to which it may be entitled to
under this Consent Decree.

VIIi, NQ FURTHER REMFEDIATION LETTER

9. Promptly upou entry of the Consent Decree, the (ity shall enroll the Site in the State
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of Ulinois Site Remediation Program, 35 IIl. Admin. Code § 740 ¢t 59q. In addition, the City shall
work with the State to obtain 4 Nu Further Remediation letter for the Site, which letter shall be
recorded with the deed to the Site, as provided by 35 IIl. Adm. Code § 740).620
IX. OPERATION AND MAINTENANCE

1).  Once NL completes the clean up activitics roquired pursuant to the U.S. EPA’s UAO
and any additional work required pursuant (o this CoMt Decree, the City shall be responsible for
any uperation and maintenance costs associated with the Site.
X.  ENFORCEMENT AND PAYMENT OF COSTS

t1.  If any dispute ariscs bctween the City aud NL regarding the terms or conditions of
this (Consent Decree, prior o initiating a court action to enforce this Consent Decree, the City or NL
must provide notice of the dispute to the other party and make a good faith effort to resolve the
dispute. If either party’s good faith effort to resolve the dispute fails to resolve the disputc within
14 days from tﬁc date uotice of the dispute was ptovidcq tn the other party, either party may seek
judieial enforcement of this Consent Docree.  If any party seeking judicial enlorcement of this
Consent Decree is determined by the Court to be the provailing purty, the non-prevailing party agrees
to pay the prevailing party its reasonable costs, including attorncys fecs, incurred in pursuing such
action. In addition, if the dispute reiated to payment of costs under this Consent Docrce, the non-
prevailing party shall pay to the prevailing party interest.

12, The partics agree that the Ciscuit Court of Cook County. [llinois. shall have
J;msdintion and venue with respect to any action commcenced by any party {or the purposes of

interpretation and entorcement of the terms and conditions of this Conscnt Decrce.
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13. For good and vainable consideration, including the actions that NL shall take pussuant
to this Cousent Dexree, the City releases, waives, and discharges NL, its past and present affiliatcs,
parents, subsidiarics, divisions. brauches, departments, agencies, predecessors, siccessors, and the
heirs, principals, employees, associatcs, owners, stocklnildurs, assigns, devisees, agents, directors,
officers, representatives, insurcrs, lawycrs, and predecessors in interest, of each of them, and all
persons acting by. throngh, under, or in concert with them from any and all claims, demands,
damages, ur losses, whether known or unknown, absolute or contingent, made or asserted or thosc
that could be asserted by the City against NL related to the Site. inclnding any claims arising out of
any action NL has taken or failed to take willi respect to the Site.

For good and valuable consideration, including the actions that the City shall take pursuant
to this Consent Decree, NI. releases, waives, and dischatges the City itsclf and its clected and
appointed officials, officers, agents, and empioyees from any and all claims, demands, damages, or
losses, whetlicr known or unknown, absotute or contingent, made or asserted or those that couid be
asserted by NL against the City related (v the site, including any claims arising out ot any action the
City has taken or failed to take with respeet to the Site.

However, nothing in this Consent Decree shall be construog as & waivcr by the City of the
right 1o prosecute or otherwise take action with regard to ‘future violations with respect to conduct
by NL occuriing afler the date of entry of the Consent Necree of any law based on new Site
conditions or the terms and conditions of this Consent Degree or to obtain fines or penalties, if any,

~ or any other relief with respect to future violations. Further, nothing in this Consent Decree shall

be construed as a waiver by N1 of any of its rights to enforce this Consent Decrce, or defend itself

10
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apainst any furre claims, fines. penalties. or nther actions arising from any atleged future viclations
or to assert or otherwisc Lake action with respect to future viniations by the City of NL’s rights or
interests.

4. If the City transfcrs title to the Site to muoiher party and the City obtains any
protections from the party acquiring the Site in regard td cnvironmental conditions, the City shall
make a reasonahle good faith ettort to obtain the same eﬁvironmentnl protcctions provided to the
City for NL.

Xut. TERM OF CONSENT DECREE

15, Until such timc as NL completes the work required under this Consent Decree and
complies with all other requirements thereunder, this Court shall retaiu jurisdiction of this matter to
enforcc the provisions of this Consent Decree. |
XIII. NOTICE

16.  Whenever, under the terms of this Consent f)ecree, notice, correspondence, payment,
or othcr written communication ot infurmation is required to be submitted or forwarded by one party
to another, it shall be directed to the individuals at the addresyos specified below, unless those
individuals or nther respective successors give writtan notice to the other party of anothet individual

designed 10 receive such communications:

As (v NL:
Marcus A, Murlin
Counscl for NL
1630 30™ Street, Suitc 598
Boulder, Colorado 80301
Fax: (303) 442-3951

and

1



"GENT BY: 2-95-99 1 B:16PM ; DEPT OF ENVIRONMENT- 3128864071 £13/15

Nawvid B. Garten ‘
Vice President, Genera! Counsal and Secrctary
NI. Indnstries, Inc,
16825 Northchase Dr | SLﬁte 1200
Houston. Texas /7060
Fax.: (281) 423-3333
As to the City:
Brian D. Bosscrt
Asgistant Corporation Counscl
30 N. LaSalle Street, Suite 900
Chicago, Illinois 60602
Fax: (312) 744-6708
Notice shall be e(fective when received. Notice by fax ig acceptable.
XIV. MISCELLANEQUS
17.  This Congent Decree represents the entire agreement and understanding among the
parties. The recitals to this Consent Decree arc incorpoi-ated into and are an integral part of this
Consent Decree. All headings in this Congent Decree are provided as a matter of convenicnce only,
and shall nut govem or be used to interpret the meamng of any provisions in this Consent Deoree.
18.  The undersigned rvpresentative for each party certifies that he or she is fully
authorized by the party whom he or she represents to enter into the tetms and conditions of this
(:onsent Decree, and to legally bind the party hc or she represents to this Consent Decree.
19.  This Consent Decree, and the rights, duties, and obligationa hercunder, are cxpressly
contingent upon the Court’s eniry of a good faith finding under the Illinois Joint Tortfcasors

Contribution Act that this sculement is fair, reasonable, and in good taith, and which bars all elaims,

including cross-claims, against NL relating to the Site and disiisscs the Lawsuit with prejudice. The
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City and NL will cooperate with each other in drafting and filing any documents nccessary to ublain

this order.

So ordcred this _ day of , 1999.

Sidney A. Jones 1II
Cook County Circuit Court Judge

13
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Date; 4 /0 7997 FOR NL INDUSTRIES, INC.

By: f
David B. Grarten
Vice President, General Coungel
and Secretary

. A‘N 9, 1494 FOR THE CITY OF CHICAGO

BRIAN L. CROWE,
Corporation Counsel

Dat

[¢]

Depuly Corporation Counsei

Date: {; / 9 / 19 FOR THE CITY OF CHICAGO
DEPARTMENT OF ENVIRONMENT

LT

" William F. Abolt
Commissioner

14



